
No. 1 1,595

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

DoRSEY McMahan,
Appellant,

vs.

James A. Johnston, Warden,

United States Penitentiary,

Alcatraz Island, California,

Appellee.

BRIEF FOR APPELLEE.

Frank J. Hennessy,
Fnited States Attorney,

Joseph Karesh,
Assistant United States Attorney,

422 Post Office Building, San Francisco 1, California,

Attorneys for AppfMei^, 1 ij

•'i/

PaBNAC-WALSH Printino CO., San Franoisoo

PAUL P, O'SRIBN,V.





Subject Index

Page
Jurisdictional statement 1

Statement of the case 2

Question 3

Contention of appellee 3

Argument 3

Conclusion 4

Table of Authorities Cited

Celscs Page

Giles V. United States, Ifi? F. (2d) 588 4

Walker v. Johnstcm. 312 U. S. 275 4

Statutes

United States Code, Title 18, Section 753h 2

United States Code, Title 28, Ser-tions 451. 452, 453 1

United States Code, Title 28, Sccfimis -l(i3, 225 1





No. 11,595

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

DoRSEY McMahan,

vs.

James A. Johnston, Warden,

United States Penitentiary,

Alcatraz Island, California,

Appellant,

Appellee.

BRIEF FOR APPELLEE.

JURISDICTIONAL STATEMENT.

This is an appeal from an order of the United

States District Conrt for the Northern District of

California, hereinafter called the ''Court below", de-

njdng appellant's petition for writ of habeas corpus,

and discharging* the order to show cause. (Tr. pp. 20-

21.) The Court below had jurisdiction of the habeas

corpus proceedings under Title 28 U. S. C. A. Sec-

tions 451, 452 and 453. Jurisdiction to review the

District Court's order denying the petition is con-

ferred upon this Court by Title 28 U. S. C. A. Sec-

tions 463 and 225.



STATEMENT OF THE OA

The appellant, an inmate of th

Penitentiary at Alcatraz, California

for writ of habeas corpus (Tr. pp. 1-

below issued an order to show ea^

Thereafter the appellee filed a rel

show cause (Tr. pp. 9-12) and th

filed a traverse to return order (T]

a traverse on return to order to sho\

17-19.) The matter was then submiti

below filed the following order den

for writ of habeas corpus and disci

to show cause:

'^The motion of respondent to

tioner's fourth petition for writ

for the reason that the said ap

state a cause of action is well 1

'^Petitioner by the allegation

has himself clearly established t]

for a violation of Title 18 U. S.

eral Escape Act), about which 1

is a valid one. He admits that

in custody by virtue of process

laws of the United States, his

the physical custody of a City ]



8

commissioner * * who escapes or atten

to escape from such custody * * shall

guilty of an offense * * *\

**From a reading' of the foi'egoing langu

of the statute, it may be conclusively asse]

that petitioner's argument has no basis in h

or in law.

**IT IS THEREFORP: ordered that

petition herein be, and the same is, hereby den
and the order to show cause discharged.

Dated: March 7th, 1947.

Michael J. Roche,
United States District Jud^

From this ordei* appellant now appeals to this II

orable Court. (Tr, p. 22.)

QUESTION.

Was the Court below under an obligation to j

duce the body of appellant before it to detern

if he was entitled to his discharged

CONTENTION OF APPELLEE.



the merits of appellant's petition on the order to

show cause.

Walker v, Johnston, 312 U. S. 275, 284.

Actual physical restraint is not required under the

Federal Escape Statute; the word ''custody" means

simply power, authority or responsibility to control

or maintain charge of the prisoner.

Giles V, United States, (CCA-9th) 157 F. (2d)

588, Certiorari denied April 28, 1947

U. S

Finally, appellee, is in complete accord with the

"reasoning of Judge Roche and the statutory authority

cited in his order denying appellant's application for

writ of habeas corpus and hereby adopts them in toto,

together with the decision of this Honorable Ooui't

in the case of Giles v. United States, supra, as his

complete argument on this appeal.

CONCLUSION.

In view of the foregoing, it is respectfully sub-

mitted that the order of the Court below in denying

the petition for writ of habeas corpus is correct and

should be af&rmed.

Dated: San Francisco, California,

June 27, 1947.

Frank J. Hennessy,
United States Attorney,

Joseph Karesh,
Assistant United States Attorney,

Attorneys for Appellee.


